Framework laws are familiar, although little scholarly attention has been paid to them as a related legislative phenomenon in the United States. The congressional budget process is the most influential framework, and it has been amended with additional framework laws such as the Unfunded Mandates Reform Act. Some trade implementing agreements are considered under a framework process called fast track, and this expedited process was based on an earlier framework tied to delegation of executive branch reorganization authority to the President. Congress uses a slightly different framework law to consider proposals to close or realign military bases sent to it by the President after he approves a package of recommendations from an independent base closure commission. Some foreign policy decisions are tied to framework laws; perhaps the most well-known of these is set up in the War Powers Resolution, but other arms sales laws and emergency legislation are also accompanied by internal congressional frameworks. 4 In other work on framework laws, 5 I identified and described five purposes that framework legislation could serve. Framework laws serve five purposes that could not be achieved as easily or in the same way without special rules: enacting a symbolic response to a problem salient with voters; providing neutral rules for future decision making; solving collective action problems in areas where they are particularly acute;
entrenching certain macro-objectives so that future decisions are more likely to align with them; and changing the internal balance of power in Congress. A particular framework is likely to serve more than one of these purposes. Although the purposes may not be unique to framework laws, these rulemaking statutes address the objectives in different ways than substantive laws can. For example, a procedural framework can symbolize that Congress is changing the way it does business in a certain area or can serve to link decisions made over time to one over-riding objective. In some cases, only a framework can solve a particular problem, such as, for example, collective action challenges. http://law.bepress.com/usclwps-lewps/art20
Conditions for Framework Legislation 9/9/04 3 Because a framework law is not a necessary response to a certain kind of problem, the question arises: Why does Congress choose the tool of a framework rather than adopt a law that more directly pursues the desired objective? Or to use Hart's formulation, why use secondary rules rather than primary rules in a particular instance? For example, if lawmakers wish to reduce federal spending, they can change the content of appropriations bills using the regular congressional rules. So why the use of budgetary framework laws? Even when a problem demands a framework solution -such as reducing collective action problems and facilitating the passage of certain legislationwhy does Congress adopt special rules in some areas and rely on the ordinary rules of procedure in others? In short, under what conditions will Congress choose to use framework laws?
In this essay, I begin to answer these questions by undertaking to specify some of the conditions that are necessary for the adoption of framework laws. 6 It is a preliminary analysis which will require further empirical research to test some of the hypotheses.
Furthermore, it is a partial analysis because the conditions discussed here are those that are required before it is possible for Congress to consider enacting framework laws as a response to a problem. There will be different and additional conditions that lead
Congress to prefer secondary to primary rules in particular instances, and those conditions are likely to differ according to the kind of framework under consideration.
Because frameworks serve different purposes -for example, some facilitate enactment of certain laws, some entrench particular objectives, and some set out relatively neutral rules for decision making 7 -the conditions under which they are enacted are likely to be different as well. Isolating the larger context in which frameworks are an option for Congress will lay the groundwork for further analysis of additional conditions specific to the different types of frameworks. 6 This article does not identify and analyze the reasons that particular members of Congress might vote for statutory frameworks or support retaining them once enacted. Such an inquiry requires a separate analysis of the varied and overlapping motivations of lawmakers in a system aptly described by Schickler as characterized by "disjointed pluralism." Eric Schickler, Disjointed Pluralism: Institutional Innovation and the Development of the U.S. Congress (2001) . 7 In earlier work, I discussed conditions for the latter type of framework that establishes relatively neutral rules of decision. Elizabeth Garrett Accordingly, in Part I, I present two necessary conditions that make it possible for
Congress to use a framework law to deal with a set of particular decisions defined in the framework. Even when these conditions are present Congress may decline to use the option of a framework, but without the two conditions, a framework is not an option for lawmakers. First, Congress must be able to identify a concrete problem and describe it with specificity so that the framework can be triggered in appropriate circumstances.
Second, the partisan configuration of Congress is significant in several ways to the adoption of framework laws, although further empirical work focused on each of the two houses is required to specify this condition more fully. Party cohesion plays a role in the decision to use this device, and the relative power of the majority and minority parties makes a difference in Congress' ability to enact frameworks that limit minority rights. I
provide some hypotheses here with respect to the role of partisan configuration in enactment of frameworks and link it to related literature studying parties and congressional procedures. More work is required to test these hypotheses.
A second set of conditions relates to Congress's decision to enact frameworks as statutes, rather than as concurrent or simple resolutions, which do not require concurrence of the President. There is no discussion in the political science and legal literature of reasons that impel Congress to use a statute to enact internal legislative rule changes.
This silence in the literature is mystifying because two of the most important sweeping procedural changes in the modern Congress were adopted as statutes -the Legislative Reorganization Acts of 1946 and 1970 . 8 Yet, none of the discussions of these rule changes includes analysis of the congressional decision to use a statute to effect internal procedural reform. 9 The puzzle of the choice of form used to enact new procedures is posed clearly by the study of framework laws because all these special procedures are 8 Although the Legislative Reorganization Acts are the most sweeping statutized rules, Bruhl writes that the first rulemaking statute was passed in 1789 when the first Congress enacted a statute regulating the order of business at the start of a new session. See Aaron-Andrew P. Bruhl, supra note 2, at 346. 9 See, e.g., David C. King, Turf Wars: How Congressional Committees Claim Jurisdiction 35 (1997) (noting that detailed committee jurisdictions first appeared in a statute, the 1946 Legislation Reorganization Act, and then "statutory jurisdictions" were changed through resolutions, but not commenting on the significance, if any, of the form of the original enactment and of subsequent changes). Of course, scholars are aware that statutes are the source of some congressional rules, see, e.g., Walter J. Oleszek, Congressional Procedures and the Policy Process 6-7 (6th ed. 2004), but there is no discussion that I have found about why Congress may choose the statutory route rather than the more typical -and superficially more appropriate -routes of concurrent or simple resolutions, caucus rules, or committee rules and norms.
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Conditions for Framework Legislation 9/9/04 5 enacted as part of statutes rather than through purely internal processes. The conclusions drawn with respect to framework laws will shed light on the broader phenomenon of statutized legislative rules.
In Part II, I assess three conditions that could explain why Congress has chosen the statutory path with respect to framework laws. First, Congress may use a statute to signal that it is making a significant change in the way it does business and that it perceives the change as more durable than other rule changes. Second, and most importantly, Congress will use a statute when the internal procedural change is an integral part of a larger package that must be adopted simultaneously and contains some parts that must be enacted with legal effect. In many cases, the framework is part of a larger "inter-branch treaty" that affects both houses of Congress and the executive branch, often with provisions delegating authority to the President. Because some of the package must be enacted as a statute, all parts are enacted in the same statutory vehicle. Finally, path dependency and institutional learning play a role, so that when an area like budgeting or trade begins to be characterized by rulemaking statutes, then future changes also tend to be adopted by statute.
Although they are developed and examined in the context of framework laws, these conditions, particularly the second one, have broader significance, explaining why
Congress would adopt any kind of internal rules and procedures in statutes. My hypothesis is that the second condition -the need to enact an interbranch treaty or other integrated proposal with some legislative parts -is necessary for Congress to enact a framework law. The third factor of path dependency is a plausibility condition, not a necessary one, in that it only makes it more likely that Congress will choose the framework response. Finally, the signaling story has little explanatory power, although further testing is required to discard it entirely. None of these is a sufficient condition, however, because we observe arenas of congressional action which fit one or the other of these conditions, as well as both the conditions specified in Part I, and yet there is no framework to structure deliberation.
Put together with a better understanding of the purposes of framework laws and enhanced by further work on specific conditions that give rise to particular kinds of frameworks, this analysis can suggest when Congress is likely to consider adopting a framework. It provides a better sense of what is special about this "unorthodox" feature of the United States legislative landscape. 10 Furthermore, it draws attention to a largely overlooked aspect of legislative rulemaking: that the form in which rules are adoptedwhether by statute, simple or concurrent resolution, or other internal vehicle -is not a matter of chance but a product of a deliberate choice by political actors.
I. Necessary Conditions for Congress to Have the Option of a Framework Law
Although frameworks serve different purposes and thus the different types may be used under different conditions, the similarities among frameworks are sufficient to allow for the identification of some common conditions. First, Congress must be able to describe a problem with relative specificity so that the framework can be triggered in appropriate circumstances. That requires a relatively concrete problem. Second, certain partisan configurations may be necessary for lawmakers to adopt frameworks. Relatively strong party cohesion is likely a condition for enactment of many frameworks that transfer power to centralizing entities like party leaders and organizations. Also, to the extent that a framework affects minority rights (by, for example, eliminating the filibuster), then the relative strength of the minority and majority parties is relevant.
A. A Concrete, Well-Defined Problem
The concreteness of a problem is always relevant in lawmaking because it shapes the issue environment and the willingness of lawmakers to spend time addressing a problem.
In discussing factors that affect issue definition, Cobb and Elder identify the dimension of "specificity" as relevant to the ability of policymakers to define an issue and shape the arena of conflict. By that term they focus on how concrete or abstract a problem is.
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Concreteness is especially important in the framework context: framework laws must include as part of their design a definition of the subset of decisions to which they will apply, and this specification is driven by the problems that the framework laws are intended to resolve. In order to specify the proposals that will trigger application of a framework law and limit the law's scope appropriately, the drafters must have a relatively clear idea of the problem they are addressing.
In some cases, a framework law's scope is primarily limited by its duration. The 1988 Omnibus Trade and Competitiveness Act allowed the application of fast track procedures to implementing legislation for multilateral and bilateral trade agreements reducing tariff and nontariff barriers entered into before a certain date. The President had to consult with Congress during negotiations and notify lawmakers of his desire to use the fast track procedures for particular legislation; but the set of bills eligible for the trade promotion fast track was defined primarily by a general subject matter and a time period. 12 Thus, the concrete problem was the need to empower the President to negotiate trade deals that all policymakers knew were likely in the near term and that addressed both tariff and nontariff barriers. The set of laws that would be eligible for fast track became better defined as the process went forward and the President gave Congress notice of his intent to use fast track. Congress then had another chance to consider whether to allow the use of the expedited procedures.
Many budget rules are triggered by the effect of provisions. For example, proposals that have certain effects on spending or revenues are subject to budget points of order. 
Party Cohesion
Framework laws generally are tools to centralize and organize congressional decision making. They frequently transfer power away from committees and toward entities that can take advantage of centralizing forces -party leaders and party organizations. To the extent that some committees are advantaged by frameworks, they are often committees that are closely associated with party leaders, such as the Budget Committees or the House Rules Committee. 19 Frameworks also tend to favor committees that are representative of Congress as a whole and thus more likely to report out bills that satisfy the party than are committees with outlying preferences. For example, frameworks often empower the tax-writing committees, with memberships that are microcosms of the floor, and one framework, the base closure process, transferred power away from the Armed Services Committees, comprised of members with atypical preferences, and to the floor and party leaders. 20 Although these observations are generally true of current framework laws, some older frameworks empowered particular committees, some of which were not representative of the body, because they included legislative vetoes that could be exercised by one or more committees. 21 Even with these frameworks, however, Congress had a choice in determining which entities would be given power to exercise legislative vetoes and could transfer power away from a committee to the full house or to both houses.
22
In their forthcoming book on the influence of parties in Congress, Cox and
McCubbins argue that the main power of the majority party in Congress lies in its control of the agenda, and they identify two types of agenda power. Positive agenda power allows party leaders to push their proposals through to enactment; negative agenda power allows party leaders to block bills they do not like from reaching final passage. . 20 See Elizabeth Garrett, supra note 5, at ___. 21 See Louis Fisher, Constitutional Conflicts Between Congress and the President 140-42 (1991) (describing committee vetoes). Legislative vetoes were also constructed that could be exercised by both houses or sometimes by one house acting alone; indeed, these are often referred to as "legislative vetoes" while the vetoes exercised by one or more committees are called "committee vetoes." The defining characteristic of all such vetoes is that they allowed some part of Congress or both houses to act with legal effect without meeting the presentment clause of the Constitution. 22 See Elizabeth Garrett, supra note 5, at __ (discussing base closure framework and Congress' decision to transfer power away from committees with outlying preferences to the party organization and the floor party leaders to bypass committees; they empower committees that are closely aligned with the congressional parties; they enhance the importance of parliamentary tactics on the floor where party leaders excel; they put in place supermajority voting requirements in the Senate or protective rules for omnibus packages to reduce the ability of members to change the terms of negotiated agreements; they lead to deal making in summits controlled by party leaders in the legislative and executive branches; they package provisions and put them to legislators for one vote to make the deal more palatable to rank-and-file members.
Why would many lawmakers agree to frameworks that strengthen party leaders or support retaining frameworks that increase the power of congressional parties? Certainly, members serving in party leadership positions, or hoping to use those offices as a route to power and influence, would support centralizing reforms. But they will be a small minority of members in the final vote. Under some conditions, more powerful congressional parties also serve the interest of rank-and-file members, whose votes are necessary to enact frameworks. Virtually all politicians affiliate with parties because the party cue is one of the strongest, if not the strongest, voting cues. 24 Recent evidence suggests that voters increasingly perceive the two parties as different with respect to their positions on important social and economic policy issues, making the party cue more meaningful. 25 In order to continue to provide candidates with an established brand name, parties need to demonstrate to voters that they pursue and can implement certain policies.
Stronger parties-in-government enable members to overcome collective action problems, arguably made worse by the decentralizing reforms of the 1970s, in order to pass legislation advancing the parties' policy agendas. http://law.bepress.com/usclwps-lewps/art20
Conditions for Framework Legislation 9/9/04 13 autonomy has been relatively less costly for members than it was for members of previous congresses. 26 Nonetheless, members' willingness to adopt procedural frameworks to strengthen parties that at the same time reduce the overall influence of Congress will be tempered. Individual members value their autonomy to pursue constituent interests without the confines of party discipline. 27 Members will want to balance their interest in crisp political brand names provided by parties with clear-cut agendas on which action has been taken with their interest in sending particular benefits to constituents. These interests are not wholly unrelated, however. The ability to enact the laws that send benefits to those constituents depend on the ability to compromise and logroll -activities that parties facilitate.
28
Inter-institutional dynamics also play a role in the willingness of rank-and-file members to empower congressional parties. 1946-1990 (1991) (finding no significant difference in legislative activity between areas of divided and unified government). That divided government would affect the use of framework laws and Congress' interest in establishing more effective ways to articulate distinct policies for electoral gain seems likely. Cf., Morris Fiorina, supra, at 104 (noting that divided government may well produce "second-order" effects related to the ease of governing).
which increases congressional concern that a strong executive branch will usurp its prerogatives. In addition, during periods of divided government, the party in control of Congress wants to enhance its ability to formulate clear policy that contrasts with the President's agenda so that it has the chance of unified government after the next election.
Not surprisingly, frameworks do not favor party organizations without exception;
they are often blends of provisions, many of which centralize, but some of which continue to place power with committees, individual members or floor majorities.
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Framework laws can be complex; although many of their provisions favor parties, some do not, for example, by guaranteeing certain bills privileged access to the floor regardless of the views of party leaders. This complexity is a result of the balance that members seek to reach vis-à-vis congressional parties, as they weigh their desire for autonomy against their interest in stronger party organizations. For example, in his study of the budget reconciliation process, Gilmour describes the shift in power as favoring congressional majorities, rather than congressional parties.
32
Gilmour's conclusion slights the power shift to political parties in the budget framework, particularly through the reconciliation process. Certainly, it is the case that the majority parties in the House and Senate do not absolutely control budget outcomes, but they are stronger in this arena than they were before the adoption and evolution of the federal budget process. One would not expect that lawmakers, whose interest in stronger political parties competes with their interest in the unfettered ability to send particularized programs back to their districts, would accede to a procedural framework that would allow parties to dominate budgeting completely. Nevertheless, the majority party and the President, another party leader, exert greater control over the shape of the budget resolution and the fiscal policy agenda than any other entities. The most recent budget resolutions have been drafted almost entirely by party leaders, in consultation with the 31 See Christopher M. Davis, CRS Report to Congress, "Fast-Track" or Expedited Procedures: Their Purposes, Elements, and Implications (July 21, 2003) (describing how many frameworks change the power of committees and party leaders). Although frameworks may take some flexibility away from party leaders because they provide certain laws privileged treatment on the floor or limit the possible amendments or time for debate, some of these provisions may actually enhance the power of the majority party by protecting legislative vehicles from interference by either committees or members during floor deliberation. As long as party leaders have substantial influence over the details of the legislation considered under framework laws, such limitations do not reduce their power but may enhance it. 32 John B. Gilmour, Reconcilable Differences? Congress, the Budget Process, and the Deficit 134-37 (1990).
Conditions for Framework Legislation 9/9/04 budget committees, and cannot be changed substantially on the floor because of restrictive rules. Other budget proposals emerge from summits that are orchestrated primarily by party leaders and frequently bypass committees entirely. 33 Nonetheless, Gilmour's emphasis on the shift of power to floor majorities, rather than solely to party leaders and organizations, underscores that the internal dynamics resulting from framework laws will often not entirely favor any one institution but may balance power among several competing players.
Members of Congress will vote for frameworks that transfer power, in varying amounts, to congressional parties if copartisans have relatively homogenous preferences that tend to parallel the party's positions on issues. Higher party cohesion favors enactment of frameworks. Moreover, transferring power to party organizations will be particularly attractive during times that coordinated congressional action is desirable to react to an aggressive President. As Congress has grown both more polarized 34 and more cohesive within parties, members are more willing to accept framework laws as solutions to collective action and other problems. further empirical work is required to precisely determine how the mix of negative and positive agenda control in frameworks shifts according to the level of party homogeneity, partisan cohesion and the willingness to transfer power to leaders is a necessary condition for enactment of many provisions that comprise framework laws.
The Balance of Power between the Parties
Many framework laws eliminate or weaken aspects of the legislative process that can be used by minorities in Congress to obstruct passage of bills they dislike or to force compromise. By eliminating the filibuster in the Senate, for example, frameworks avoid the need to put together large bipartisan coalitions and allow simple majorities to act.
35
One important framework, the congressional budget process, not only eliminates the filibuster, but it also includes several procedural points of order that require 60 votes to Dion and Binder have reached apparently conflicting conclusions about the partisan balance most likely to lead to rules that limit minority rights. Both scholars agree that it is the partisan dynamic that is most relevant to the development and maintenance of procedures affecting minorities. They both find that claims that such rules are driven by workload considerations or by desires to establish norms of reciprocity so that today's majority is treated well when it is tomorrow's minority do not withstand rigorous analysis. Although they agree on the relevant factor driving change, they seem to disagree on the details.
35 See Keith Krehbiel, supra note 25, at 90-91 (discussing negotiating dynamics caused by filibuster pivot in Senate).
Conditions for Framework Legislation 9/9/04 Dion concludes that "there is convincing evidence from a number of institutions [primarily the House of Representatives, but also the Senate and some comparative work]
that it is small majorities that tend to adopt limitations on minority rights." 36 In part, this occurs, he argues, because small majorities are more cohesive than large ones and thus the party caucus of a small majority can agree on the procedural changes more easily. In addition, large minorities are most likely to obstruct successfully and thus there is more reason in these circumstances for the majority to attempt to change the rules. While
Dion's conclusion is superficially appealing because it is small majorities that have the most to fear from obstructionist tactics, it overlooks the difficulty of enacting rules that harm minorities, or repealing those that strengthen them, in a context where inherited rules already provide some protection for minorities. When the minority is relatively large and cohesive, it is in a better position to successfully resist change that weakens it.
37
In a comprehensive study of formal rule changes affecting minority rights, Binder comes to a different conclusion. Although Dion may describe the world in which the majority most wants to limit minority rights -when the majority is small and the relatively large minority aggressively exploits mechanisms for obstruction -Binder's work reveals that this is also the world in which limitations on minority rights are most difficult to pass. 38 A relatively strong minority party, which can appeal for support from some fraction of the majority party that expects to find its interests aligned in some cases against its own party, can resist unfavorable rule changes. It is usually only relatively powerful majority parties that can overcome the status quo bias of the legislative process and alter inherited rules in a way that decrease the ability of minorities to obstruct and force concessions. Thus, Binder agrees with Dion that the size of the party coalitions matters to the procedures that will be adopted, but change at the cost of minority rights is most likely to occur when the minority is weak and the majority particularly strong. Particular framework laws are different in another key way from the usual context in which minority rights are weakened, i.e., when the reduction in minority rights applies as a few defections can turn the tables. Douglas Dion … argues that small majorities are more cohesive and thus more likely to curtail minorities' procedural rights. Binder is emphasizing a factor that reduces the capacity of small majorities to have their way, while Dion is emphasizing an offsetting factor that increases the same capacity; the net effect is unclear." Adrian Vermeule, frameworks empowered a bare majority in one house or both houses to block the executive branch's decision. The legislative veto was an innovation associated with framework laws that allowed a part of Congress -often one or both houses but sometimes a congressional committee -to disapprove of an executive branch action. The
President was not involved in the legislative veto process, which was ultimately part of the reason the Supreme Court found the procedure unconstitutional. But when the legislative veto was a possibility, a minority might well support the adoption of the framework because it held out the chance that they could convince a few in the opposing party to join them and overturn future executive action. Without expedited procedures, they would need a filibuster-proof majority in the Senate or support from key committee members. In other words, when the framework acted as a mechanism to negate executive branch decisions without presidential involvement and often without bicameral requirements, it might actually empower a relatively strong minority because they would need to attract fewer supporters from across the aisle to undermine the use of power delegated to the executive by a congressional majority. The posture of the legislative veto makes simple characterizations of the procedural changes difficult.
After Chadha, however, this description of the benefit of expedited procedures to a strong minority is no longer accurate. Now, although a bare majority may be able to pass a joint resolution of disapproval under certain framework laws, the President must sign the resolution. Presumably he is very unlikely to agree to undo the work of agencies or his own decisions, so resolutions of disapproval must effectively have the support of supermajorities in both houses. Currently, expedited procedures have real bite in frameworks such as fast track for trade implementing agreements or budget reconciliation 41 462 U.S. 919 (1983) (ruling that legislative veto violates bicameralism and presentment clauses). Before Chadha, many laws had included the legislative veto which was typically accompanied by a framework law and allowed both houses, one house or sometimes just a committee to disapprove an executive branch action. For a discussion of the legislative veto, see Jessica Korn, The Power of Separation: American Constitutionalism and the Myth of the Legislative Veto (1996). bills where they provide more favorable rules for passing these bills -and these are instances where the procedures do operate to limit minority rights to obstruct or to significantly change legislative proposals.
II. Conditions Leading to Adoption of Frameworks in Statutory Form
The Constitution provides that "[e]ach House may determine the Rules of its
Proceedings." 42 The rulemaking power is reserved to each house, which has the power to unilaterally change its rules of proceedings, consistent with some minimal constitutional requirements, without the involvement of the other house or the President. The choice of statutory form is not a costless one; it matters which route Congress uses to pursue internal change. First, as inclusion of boilerplate reserve clauses suggest, Congress understands that putting a provision in a statute might lead a court to believe that it had power to enforce those rules, whereas judges are more likely to refrain from interfering with the implementation of clearly internal rules. Regardless of the outcome of these constitutional questions, the point is that Congress should not be indifferent about the form it chooses to adopt new rules and procedures. greater durability. Although this condition surely plays some role in the choice of format, and it deserves further scrutiny particularly with respect to claims about durability, I
argue that it is not a significant factor in the decision to use statutized rule. Second, a statute is used when some parts of an inter-branch treaty require legal changes and the dynamics of negotiation require that all parts of the agreement be enacted in the same vehicle. If some aspects of the treaty must be in statutory form, then the internal rules required to assemble majority support for the package must be enacted in the same vehicle. This condition is a necessary -and the key -condition in the use of statutory vehicles to enact frameworks. Third, there may be an element of path dependency, so that when an area has been characterized by statutory framework laws, subsequent changes tend to occur via statute. This condition is only a plausibility condition, making framework laws more likely in the context of interbranch negotiations or large packages with legislative components.
A. Statutes as Signals of the Extent of the Change
Although no scholarship I have discovered focuses on why the 1946 and 1970
Legislative Reorganization Acts were adopted as statutes, some do characterize them as resolve to address an issue or of a change in the way Congress will make certain decisions. However, not all framework laws are intended to bring about sweeping change -indeed, some are obscure and little used -so this explanation for the use of the statutory form is only partly satisfying at best.
The symbolism of using a statute to establish a framework could be used to communicate one of several messages. First, Congress could be communicating the breadth of the change -that it intends reform to be substantial and comprehensive.
However, some of the most significant rule changes in modern congressional history, the adoption of Reed's Rules of the 1880s, were not adopted by statute but by simple resolution changing the standing rules and by alterations in the rulings handed down by the Speaker. 51 Although statutized rules were rare at this time, they were not unknown.
The Electoral Count Act of 1887 is an early example of a framework law.
Second, Congress uses framework statutes to make the change more salient to outside audiences -the executive branch or the public. This could explain the choice of format for Reed's Rules, which were primarily directed at an internal audience. But other important changes that Congress has clearly seen as communicating messages to outside audiences -such as the changes made by the House of Representatives after the Republican takeover in the 104th Congress -were made through nonstatutory means. In this case, although the House supported the changes, some of which were part of the Contract with America, the Senate did not share the sense of urgency or the commitment to the reforms. Accordingly, a simple resolution which did not require bicameral action was used by House reformers to adopt the changes. So the political realities dictated the form of the rule changes. Similarly, if Congress is working to send the executive a signal that it plans to be more aggressive in the future, enacting that signal in a form that requires presidential involvement may be risky because the President can use the even more powerful signal of his constitutional veto. Presumably, for example, one reason Congress has been unwilling to change the concurrent budget resolution into a joint resolution, which is a legislative vehicle that requires presidential approval, is the desire to reduce the President's influence over this internal budget process. Thus, it seems puzzling that Congress would choose to send the President a chastening message using a method that requires his involvement, unless circumstances suggest that he will have no choice but to accept.
Third, Congress might hope to signal that it expects a framework reform to be more durable than reforms adopted through internal vehicles. This signal is complicated because one reason Congress may use a framework rule rather than a primary rule directed at the same objective is that secondary rules, whatever their format, are somewhat less durable. They can be changed unilaterally, and they can be waived or ignored in particular circumstances. However, statutized procedural rules may signal durability in a way that procedural rules adopted through internal vehicles do not; in other words, frameworks may have a sort of intermediate strength between substantive laws and internally-adopted rules.
But the strength of this signal is undermined, at least with respect to sophisticated audiences, by the reserve clauses included in framework laws explicitly stating that they are exercises of rulemaking authority and have no greater durability than any other internal rule. In addition, the House reenacts the rules adopted by statute each session when it passes its standing rules (which it does in the form of a simple resolution),
suggesting that, just like other internal rules, statutized rules must be readopted each session to remain effective. Just as with the standing rules themselves, the House could adopt changes or modifications to the frameworks at this time, although it has always included boilerplate language in the rules resolution keeping the framework procedures in place. 52 All Senate rules, whether or not contained in framework statutes, are relatively durable because as a continuing body its standing rules remain in effect from session to session, just as do the procedures contained in statutory frameworks. Changes to Senate can be filibustered just like framework laws, but it is actually harder to cut off debate on changes to the standing rules because 67 votes, not the usual 60, are required to invoke cloture. 53 Moreover, to the extent that the standing rules have general applicability and therefore broader effects on future lawmaking, it could be the case that Congress considers internal changes made in these legislative vehicles more durable. laws, on the other hand, affect on certain policy arenas and thus may be viewed as more limited in their impact and easier to change without far-reaching effect. 54 In short, the signal of durability provided by a rulemaking statute rather than a rule adopted by concurrent or simple resolution is ambiguous at best.
Enactment of a statute may show a greater commitment to a particular action because it requires the cooperation of both houses and the President -or if he vetoes the framework, the agreement of supermajorities in Congress. That support may ensure durability for as long as the preferences of policymakers remain unchanged. But in that case, durability stems from acceptance of the practice by those who follow it, not from the form in which it was enacted. To determine whether the statutory form itself makes a different to the "stickiness" of the rule or procedure, further work is required to study the frequency and rate of change to rules adopted through statutes compared to those enacted in other forms. Because changes to frameworks need not occur in subsequent statutes, one or both houses can formally change the rules through internal vehicles, or they can simply waive the procedures in particular cases. Thus, any study of the rate of change to statutory frameworks compared to similar non-statutory procedures would need to include all sorts of methods of revision. I suspect that any difference in durability is insignificant. For example, even though the House readopts statutized rules each session with boilerplate language, it also leaves most of the other rules unchanged from session to session. Most alterations to House procedures occur through special rules promulgated by the Rules Committee that apply to a single bill or to more actions throughout one session of Congress.
Thus, none of the messages that might be communicated through the use of the statutory form seem to require this method of adoption for the signal to be expressed.
There are other ways to make a framework salient to internal and external audiences.
Although congressional insiders claim there is a perception of greater durability with respect to frameworks than to rules adopted in simple or concurrent resolution, this statement is least undermined by the reserve clause and may well turn out to be countered by the practice with the implementation of framework statutes. It is the second condition 54 Thanks to Sarah Binder for this speculation.
Conditions for Framework Legislation 9/9/04 27 -that of enacting all parts of a comprehensive bargain simultaneously -that seems a more promising explanation.
B. Enacting Bargains as a Package
The key to understanding the use of statutes to enact frameworks lies in the most important difference between a statute and the various other legislative options available to Congress. Statutes are different from simple and concurrent resolutions because they can be used to adopt reforms that have legal force and effect. 55 Thus, statutory frameworks (and other statutory rule changes) will be enacted under the following three related necessary conditions:
1. The congressional frameworks are related to other changes that require legal change, such as delegating authority to the President, changing legislative salaries, or modifying other aspects of the legislative process that have legal consequences, not just internal effects.
2. The entire package is negotiated as an integrated "treaty"; passage is possible only if all parts of the package are enacted, and contending forces demand simultaneous adoption to reduce the chances that the deal will unravel and only some parts will be enacted.
3. The negotiated package can obtain the support of both houses and the Presidentor it has two-thirds support in both houses which is sufficient to override a presidential veto.
My claim here is not that the framework laws are given legal force and effect because they are adopted in statutes; indeed, the reserve clauses explicitly deny frameworks status as legislation. Rather, frameworks passed as statutes are critical components of larger packages that include legal changes. If parties agreeing to the compromise insist that all parts of the package be enacted at the same time, then all must be adopted as a statute because some parts cannot be enacted as anything else. That necessity also means that all parts of the deal -internal changes as well as, say, delegation of authority to the president 55 Joint resolutions are the same as statutes for these purposes -they have legal consequences, and, accordingly, they must be signed by the President.
-must be able to pass the hurdles of bicameralism and presentment. If the President is unwilling to accept all parts of the deal -or the package cannot obtain supermajority legislative support sufficient to override a veto -then supporters of the package will have to decide if they will accept piecemeal passage of the deal, or if the compromise will founder.
Simultaneous enactment of these packages is therefore a requirement of their negotiation, not a legal requirement. Of course, deals can be enacted in parts, with some There are at least two related circumstances in which statutory frameworks are necessary to adopt larger packages of legal change. First, many framework laws are found in bills that delegate substantial authority to the President and executive branch.
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Supporters are able to assemble majority support for the broad delegation only if it is accompanied by a framework law that enables Congress to more easily disapprove of the exercise of the delegated authority. This has been the case, for example, in laws delegating the power to reorganize the executive branch, empowering the executive to make certain arms sales, formally accepting the President's power to introduce the military into conflict in some cases without prior congressional approval, and dealing with particular emergencies. 59 Sometimes the internal structure merely guarantees consideration of a disapproval resolution on the floor, allowing a committee to be bypassed, or it can also provide privileged and expedited procedures for floor action.
Sometimes, the framework moves the main locus of oversight from a committee seen as too closely allied with the executive branch to the floor or to party leaders, such as occurred in the base closure framework. 60 The heyday of framework laws, the 1970s and 1990s, have also been times of interbranch conflict, so it is not surprising that large delegations of authority came with changes designed to increase congressional capacity to check the use of the power.
Of course, not all -not even most -delegations of authority to the President are accompanied by framework laws. So while this aspect of frameworks is part of a necessary condition for their enactment as statutes, it is clearly not sufficient. enhances his ability to make credibly binding deals in bilateral and multilateral negotiations. However, it also protects the congressional interest by requiring extensive consultation during negotiations, providing for a "reverse fast track" process to withdraw the framework from a particular bill, and ensuring committee involvement in the drafting of the implementing legislation.
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Not all frameworks accompany laws that expand presidential power, however; the 1974 Budget Act constrained the President's impoundment power; the War Powers Resolution arguably constrained his military powers in some ways (while expanding it in others); the base closure process delegates power that might have gone to the executive branch to an independent commission. In these cases, Congress must be certain either that the President has no choice but to accept the law in its entirety -perhaps because it provides sufficient goodies to entice him or because the President is relative weak -or 61 For preliminary analysis of these conditions, see Elizabeth Garrett, supra note 5, at ___. 62 462 U.S. 919 (1983) .
that it has the votes to override a veto. For example, the framework structuring consideration of rescissions proposals sent by the President to Congress requires that lawmakers affirmatively accept the rescissions before they go into effect. President
Nixon accepted this framework, and the larger congressional budget process, because he was at the brink of impeachment and knew that he could not successfully veto the Budget Act of 1974.
A second sort of package also needs to be enacted as a statute. Some compromises require legal changes as well as internal ones to be entirely effective. For example, the 1946 Legislative Reorganization Act -not a framework law but a sweeping and general internal change adopted through a statute -included a pay raise for lawmakers and a new pension system, both provisions necessary to gain support for the entire package. Those who favored the legislative pay raise knew that it had to be passed together with internal reforms to make it more palatable to the press and the public. 64 The base closure process required that Congress establish an independent external commission to make closure and realignment recommendations because a majority trusted neither the Department of Defense nor the Armed Services Committees to make those decisions. 65 Such a commission could be set up only by passing a statute with legal force. Internal reform of the budget process would have been unlikely had it not been coupled with provisions to respond to the unprecedented policy impoundments by Nixon. 66 Later budget procedures contained both internal enforcement devices, which could have been passed by concurrent resolution, and also external enforcement of sequesters if spending exceeded predetermined caps. UMRA had a title applying to congressional deliberation, and a separate title applying to administrative agencies with respect to unfounded intergovernmental mandates. If one part of a legislative deal has to be enacted by statute to be effective, and parties to the compromise insist on simultaneous enactment, then all parts of the treaty must be enacted statutorily.
It is not necessary that all negotiated deals containing some legal aspects and some internal restructuring must be enacted by one statute. Congress can always disaggregate the parts and enact the legal changes through statute and the rule changes through some sort of internal resolution. Indeed, both the House and Senate could use procedures to tie the enactment of two vehicles together so that they are both enacted at the same time.
But the more coordination that is required, the more difficult it is to credibly commit to enactment of multiple parts. Particularly in the Senate where unanimous consent is required for many procedural moves, it is hard to credibly promise that separate bills will stay connected as consideration proceeds. In addition, there may be symbolic value to adoption in one package; that is, enacting pay increases along with internal reforms sends a different kind of message to voters than enacting each separately.
During negotiations on these legislative treaties and omnibus bills, those demanding procedural changes as the price for their support of the legal changes are surely aware that the former are less durable than the latter. The reserve clauses included with most framework laws make clear that each house reserves its right to change the rules including in the statute unilaterally without meeting the constitutional requirements for legislation of bicameralism and presentment. Nonetheless, there is a status quo bias inherent in all congressional action, and those who advocate frameworks know that once they are enacted, they will be relatively difficult to repeal. Although lawmakers may ignore or waive internal rules, there may be a political cost to be paid for that decision.
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Frameworks are not illusory constraints, and legislators who demand them in return for their support of a larger package understand that. Moreover, there will be entities in
Congress that become interested in retaining the frameworks once they begin to operate; for example, often the committee that has oversight responsibilities or party leaders who control the floor agenda work to protect a framework that has empowered them.
C. Path Dependency
Finally, there is another practical reason that frameworks tend to be passed as statutes rather than through other mechanisms. Once an area of decision making is structured by http://law.bepress.com/usclwps-lewps/art20
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This condition is thus a plausibility condition, not a necessary one, making it more likely that Congress will respond to a problem with a framework.
Legislative entrepreneurs who champion framework legislation as a solution to a particular problem can reduce transaction costs by using familiar rules and proceduresit is more costly to invent a new wheel than to appropriate an old one and make it work with a few changes. Legislative entrepreneurs are vital to the adoption of framework legislation, as they are with respect to other legislative activity. 68 These actors will seek to minimize the costs of their entrepreneurial activity when they can so that they can spend more time on constituent service, advertising, and other behavior vital to their reelection. They can save significant costs by using past frameworks as models for new proposals. Not only are costs of creation reduced, but it may also be easier to persuade others to join in the effort when the proposal borrows from other structures. Garnering majority -or sometimes supermajority -support for the adoption of a framework is more likely if lawmakers are comfortable with its familiar features and can better predict how they will be able to pursue their objectives within the new structures. The change can also be portrayed as less dramatic when it draws on or amends structures already in place rather than establishing entirely new arrangements. In short, there is institutional learning that takes place after experience with frameworks.
Thus, it should not be surprising that frameworks modifying the congressional budget process, enacted in statutory form because of the second condition, were also adopted as statutes. In some cases, a legal change was required so the statutory choice was dictated by the second condition relating to enactment of packages. In other cases, the choice of statute might be largely a matter of path dependency to decrease transaction costs Putting the rule in a budget law was not an option because President Bush supported payas-you-go only in the entitlement arena and not applied to tax bills.
III. Conclusion
I have isolated several conditions relevant to the decision to enact framework laws.
First, two conditions are relevant to the decision to attack a problem through a framework rather than through some of other mechanism. The problem must be concrete enough to allow for the framework solution, with requires Congress to define ex ante when the framework will be triggered. Moreover, the partisan configuration of Congress doubtlessly figures prominently in the decision to use a framework response, but more empirical work is required to get a clearer sense of these partisan dynamics. Second, three conditions are relevant to the decision to use a statute to adopt internal congressional rules, with the most important necessary condition being that the rule changes are part of a deal that must be adopted as a package and that includes some provisions that must have the force of law.
TABLE 1 Examples of Framework Laws
The Electoral Count Act (1887) -procedures and default rules triggered by contested Electoral College votes.
Executive Reorganization Acts (first in 1939) -expedited process to disapprove presidential reorganization plans formulated under power delegated by the Acts.
Various Congressional Pay Acts (first in 1967) -expedited process first to disapprove of pay increases proposed by independent commission and then to approve the recommendations before they went into effect. Base Realignment and Closure Acts (first in 1988) -expedited process to disapprove of recommendations to close and realign military bases that are put forward by an independent commission established in the Acts.
Congressional Budget and Impoundment
Unfunded Mandates Reform Act (1995) -structures consideration of laws imposing intergovernmental mandates and makes it more difficult to enact them without also providing federal funding.
Line Item Veto Act (1996) -expedited process to disapprove presidential cancellations and internal process to identify targeted tax provisions eligible for cancellation.
Congressional Review Act (1996) -expedited process to disapprove major regulations.
Tax Complexity Analysis (1998) -internal process to ensure that information about complexity of certain tax proposals is available to Congress.
